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WOTUS

• Question at issue is which waters are subject to the 
reach of Federal authority and which waters fall within 
the States’ traditional authority to administer and 
protect waters within their boundaries.

o Not whether certain waters are to be protected.
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SCOTUS WOTUS Decisions

• United States v. Riverside Bayview Homes Inc., 474 U.S. 121 (1985)(confirmed that “navigable 
water” applied to wetlands that were adjacent to navigable waters)

• Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 
(2001)(isolated ponds serving as habitat for migratory birds were not navigable water)

• Rapanos v. United States, 547 U.S. 715 (2006)(4-1-4 Split)

o Justice Scalia’s plurality opinion focused on a "relatively permanent” test for 
determining federal jurisdiction (“[W]aters that are "relatively permanent, standing or 
continuously flowing" or on wetlands that are immediately adjacent to such waters.”) 

o Justice Kennedy’s partially concurring opinion focused on a “significant nexus” test for 
determining federal jurisdiction (“[Federal] jurisdiction over wetlands depends upon the 
existence of a significant nexus between the wetlands in question and navigable waters in 
the traditional sense.”)

• Sackett v. Env’t Protection Agency, 598 U.S. ____ (2023)

o Whether the 9th Circuit’s use of Justice Kennedy’s “significant nexus” test was the proper 
test for determining whether wetlands are considered WOTUS.

o Justice Alito’s majority opinion rejected the “significant nexus” test in favor of the 
“relatively permanent” test. 
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Oklahoma’s Comments to 
Obama EPA’s WOTUS Rule 

(2014 Public  Comment Period) 

• Emphasized States’ primary 
and essential role in 
protecting water quality 
and availability.

• Expressed concern with 
ambiguity and uncertainty 
in proposed rule.
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Oklahoma’s Comments to 
Trump EPA’s Navigable 
Waters Protection Rule 

(2017 Publ ic  Comment  Period)

• States’ primary role in water resource 
management

o Sections 101 (b) and (g) provide that it is the policy of Congress to 
protect the rights of States in their effort to eliminate pollution 
and that States have the authority to allocate quantities of water 
within their boundaries, as well as underscoring that federal 
agencies shall cooperate with them when solutions are developed. 
See 33 U.S.C. §§ 1251(b), (g).

o Supreme Court's plurality opinion also specifically recognized 
“the CWA's stated 'policy of Congress to recognize, preserve, and 
protect the primary responsibilities and rights of the States to 
prevent, reduce, and eliminate pollution, [and] to plan the 
development and use of ... water resources." Rapanos, 547 U.S. at 
737.

• Need for certainty

• Adoption of Justice Scalia’s “Relatively 
Permanent” and “Continuous Surface 
Connection” approach

• Addition of specific exclusions (for example: 
agricultural exemptions, etc. .  .)

• Exemption of groundwater 
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Oklahoma’s Comments to 
Biden EPA’s WOTUS Rule 

( 2021  Fed eral  Con su l t a t i on  P eri od )

• Strongly supports an approach 
consistent with the Justice Scalia’s 
plurality opinion in Rapanos.

• Need to protect resource and provide 
certainty to the public, regulated 
entities, and regulators.

• Respect the States’ responsibility and 
right to protect waters within their 
boundaries.

• Consistent with the U.S. Constitution 
and Statutes, provide flexibility to do 
so in a manner that ensures public 
health, safety, and economic 
prosperity.

• Dispel false argument that the waters 
are not protected unless they are 
included within a Federal definition of 
WOTUS.
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Sackett v. EPA

• Whether the 9th Circuit’s 
use of Justice Kennedy’s 
“significant nexus” test 
was the proper test for 
determining whether 
wetlands are considered 
WOTUS.

• Certiorari was granted on 
January 24, 2022

• Oral argument was on 
October 3, 2022

• Decision was expected 
June 2023
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Oklahoma’s Comments to 
Biden EPA’s WOTUS Rule 

(2022 Publ ic  Comment  Period)

• Requested that EPA Withdraw or Pause WOTUS 
Rulemaking pending outcome in Sackett v. EPA.

• Respect the States’ responsibility and right to 
protect waters within their boundaries.

• Need to protect resource and provide certainty to 
the public, regulated entities, and regulators.

• Strongly supports an approach consistent with the 
Justice Scalia’s plurality opinion. 

o “Interpreting WOTUS as covering ‘relatively 
permanent, standing or continuously flowing 
bodies of water’ that are connected to 
traditional navigable waters, as well as 
wetlands with a continuous surface 
connection to such water bodies.”

• Even if both tests were included as proposed, 
Justice Kennedy’s “significant nexus” test would 
essentially swallow Justice Scalia’s “relatively 
permanent” test, and greatly expands federal 
jurisdiction.

• Consistent with the U.S. Constitution and Statutes, 
provide States flexibility to do so in a manner that 
ensures public health, safety, and economic 
prosperity.

• Again, dispel false argument that the waters are 
not protected unless they are included within a 
Federal definition of WOTUS.
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DEQ’S PERSPECTIVE ON 
EPA’S 2023 WOTUS RULE

• EPA purportedly incorporated both Justice Scalia’s “relatively permanent” test and 
Justice Kennedy’s “significant nexus” test for determining federal jurisdiction.

• From DEQ’s perspective, EPA should have focused on the “relatively permanent” 
test. 

• Practical effect of incorporating both Justice Kennedy’s “significant nexus” test and 
Justice Scalia’s “relatively permanent” test is that the narrower interpretation of 
Federal jurisdiction (Justice Scalia’s approach) is consumed by the broader 
interpretation (Justice Kennedy’s approach).

o Essentially negates the plurality’s stricter interpretation and extends the reach of 
Federal jurisdiction.

• EPA did not adequately respect States’ primary role in water resource management. 

o As EPA Administrator Regan stated in his comments as Secretary of the North 
Carolina DEQ during the Trump EPA’s NWPR rulemaking process, EPA should 
“allow states the flexibility to regulate the waters necessary to achieve the goals of the 
Clean Water Act and in a manner that ensures the health, safety, and economic 
prosperity of their citizens.”
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Oklahoma’s Response to EPA’s 
Final 2023 WOTUS Rule 

• On January 18, 2023, Final 2023 
WOTUS Rule was published in 
the Federal Register.  See 88 
Fed. Reg. 3004-3114 (Jan. 18, 
2023).

• On February 21, 2023, West 
Virginia and 23 other States 
(including Oklahoma) filed a 
challenge to the rule in a 
Federal District Court in North 
Dakota.

• Federal District Courts granted 
preliminary injunctions 
staying the 2023 WOTUS Rule 
in 27 States pending SCOTUS 
decision.
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SCOTUS SACKETT DECISION

• On May 25, 2023, the U.S. Supreme Court issued a decision in Sackett v. 
Env’t Protection Agency, 598 U.S. ____ (2023).

o Rejected the “significant nexus” test in favor of the “relatively permanent” 
test. 

o “Waters” refers only to “geographic[al] features that are described in 
ordinary parlance as ‘streams, oceans, rivers, and lakes’” and to adjacent 
wetlands that are “indistinguishable” from those bodies of water due to a 
“continuous surface connection.” 

o For Federal jurisdiction, a wetland must: 

 (1) Be adjacent to a waterbody that constitutes WOTUS (i.e., a 
 relatively permanent body of water connected to traditional 
 interstate navigable waters); and 

 (2) Have a continuous surface connection with that water (making 
 it difficult to determine where the ‘water’ ends and the wetland’ 
 begins.”).
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EPA’S CONFORMING RULE

• On August 29, 2023, EPA and U.S. ACE issued a final direct rule purportedly 
revising the 2023 WOTUS rule to align with the U.S. Supreme Court’s decision in 
Sackett.  

o See Revised Definition of ‘‘Waters of the United States’’; Conforming, 88 Fed. Reg. 61964 (Sept. 
8, 2023). 

• The Conforming Rule eliminates –

o “Significant nexus” test;

o “Adjacent wetlands;” and 

o “Interstate wetlands.” 

• The Conforming Rule – 

o Does not affect longstanding Agricultural exemptions,

o Includes longstanding exclusions for “prior converted cropland” and “waste treatment 
systems,” and

o Includes additional exclusions for: ditches; artificially irrigated areas; artificial reflecting 
pools or swimming pools; waterfilled depressions; and swales and erosional features. 
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EPA’S CONFORMING RULE

• Judicial challenges to the Conforming Rule are anticipated. 

o Question is whether the conforming Rule fully and accurately codifies the Sackett decision.

o As expected, many believe that the rule’s surgical amendments do not go far enough and that the 2023 WOTUS rule 
should be vacated in its entirety. 

• Procedural questions – 

o Failing to comply with APA notice and opportunity to comment requirements.

• Substantive questions –

o Continues to extend CWA jurisdiction to “tributaries, impoundments, and wetlands that have a continuous surface 
connection to waters that are not traditional navigable waters, territorial seas, or interstate waters.”

–  Court concluded that CWA jurisdiction extends only to wetlands (and other relatively permanent bodies of 
water connected to traditional interstate navigable waters) with a continuous surface connection to such 
“waters of the United States” in their own right.

o Justice Alito’s majority opinion highlighted concerns with qualifying language related to the definitions of 
“tributaries” and what constitutes a relatively permanent, standing, or flowing body of water.  Consequently, the 
jurisdiction of wetlands adjacent to those waterbodies is still in dispute

• Deadlines for challenging – 

o Federal District Court hearing the West Virginia, et al., v. EPA, et al., case required proposals for further proceedings 
within 21 days after publication. 

o General deadline for petition for judicial review is __ days after publication.
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STATUS OF WOTUS IN OKLAHOMA

• Conforming Rule effective as of September 8th in 23 States, the 
District of Columbia, and U.S. Territories.

• As a result of existing preliminary injunctions blocking 
implementation of the 2023 WOTUS Rule, the pre-2015 
regulatory regime is currently applicable in the other 27 States 
(including Oklahoma).
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GENERAL PROHIBITION ON POLLUTION

• Oklahoma statues provide DEQ the following general authority: 

If the Executive Director finds that any of the air, land or waters 
of the state have been, or are being, polluted, the Executive 
Director shall make an order requiring such pollution to cease 
within a reasonable time, or requiring such manner of treatment 
or of disposition of the sewage or other polluting material as may 
in his judgment be necessary to prevent further pollution. It shall 
be the duty of the person to whom such order is directed to fully 
comply with the order of the Executive Director.

See 27A O.S. § 2-6-105(B).
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WATERS OF THE STATE

• In Oklahoma, our State statutes define “Waters of the State” to 
mean: 

[A]ll streams, lakes, ponds, marshes, watercourses, waterways, 
wells, springs, irrigation systems, drainage systems, storm sewers 
and all other bodies or accumulations of water, surface and 
underground, natural or artificial, public or private, which are 
contained within, flow through, or border upon this state or any 
portion thereof, and shall include under all circumstances the 
waters of the United States which are contained within the 
boundaries of, flow through or border upon this state or any 
portion thereof. 

See 27A O.S. § 1-1202(20); see also 82 O.S. § 1084.2(3).
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EPA’S PROPOSED RESERVED RIGHTS RULE

• Reserved Rights Rule - On December 5, 2022, EPA proposed Water 
Quality Standards Regulatory Revisions To Protect Tribal Reserved 
Rights, 87 Fed. Reg. 74,361 (Dec. 5, 2022) 

– Not to be confused with EPA’s Proposed Federal Baseline WQS for Indian 
Reservation Waters, 88 Fed. Reg. 29,496 (May 5, 2023) 

• Purpose - Purportedly to ensure that tribal reserved rights are 
adequately preserved and protected by new or existing WQS.

• Shared Desire - DEQ shares desire to protect all water rights and 
beneficial uses of water, including reserved rights. 
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EPA’S PROPOSED RESERVED RIGHTS RULE

•  Significant Concerns – On March 6, 2023, OSEE/DEQ 
submitted comments on the proposed rule.

– Centers on requirement that States gather information and 
determine the nature and extent of reserved rights to determine 
whether WQS are adequately protective.

• Authority - EPA doesn’t have authority to determine nature 
and extent of tribal reserved rights (much less delegate to 
States).
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EPA’S PROPOSED RESERVED RIGHTS RULE

•  Significant Concerns (Continued)– 

• Extremely complex determination 

– Reserved Rights include “any rights to aquatic and/or aquatic-dependent 
resources reserved or held by tribes, either expressly or implicitly, through 
treaties, statutes, executive orders, or other sources of Federal law.”

– Sources of Federal law establishing reserved rights do not typically lay out the 
precise nature and extent of the reserved right, but require a determination of 
the nature and extent of the right necessary to satisfy the purpose of the 
reservation.  

– Every element of the proposed definition requires an extremely complex 
analysis: “any rights;” “aquatic and/or aquatic-dependent resources;” “reserved 
or held;” “expressly or implicitly;” and “through treaties, statues, executive 
orders, or other sources of Federal law.”

– Determination of what constitutes the unsuppressed use of any reserved 
resources (unsuppressed by water quality or availability), requiring 
consideration of past, present, and future uses (which in turn requires taking 
“into account factors that may have substantially altered a waterbody.”). 
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EPA’S PROPOSED RESERVED RIGHTS RULE

•  Significant Concerns (Continued)– 

• Especially Difficult Determination in Oklahoma 

– Oklahoma has 39 federally recognized tribal nations 

– “Indian country” ranging from reservations to 100,000+ acres of tribal 
trust land scattered across the State.

– Reserved rights created through separate and distinct treaties, statutes, 
executive orders, and/or other sources of Federal law.

• Triennial Review 

– Requires State to determine that all existing WQS protect all reserved 
rights during the required triennial review 

– Reoccur every three years.
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EPA’S PROPOSED RESERVED RIGHTS RULE

•  Significant Concerns (Continued)– 

• Vulnerable to Infinite Challenges 

– Complexity of determining the nature and extent of any reserved right 
makes any proposed WQS based on that determination vulnerable to 
challenge by EPA or a third-party. 

– Even more vulnerable considering the number of tribal nations, 
varying nature of their respective reserved rights, and the triennial 
review requirements.

• Potential Federalization of Oklahoma WQS 

– Provides infinite opportunities for EPA to disapprove Oklahoma 
WQS. 

– Creates opportunity for federalization of Oklahoma WQS program. 
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EPA’S PROPOSED RESERVED RIGHTS RULE

•  Significant Concerns (Continued)– 

• Impeding Development of New and Implementation of Existing WQS 

– Missing required timelines could, in and of itself, provide a 
justification for EPA to federalize Oklahoma WQS. 

• Impact on State Resources

• Uncertainty for State, Tribal nations, and Regulated Industry
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