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Syllabus

NOTE: Where it 15 feasible, 5 syllabus (headnote) Will be relensed, as is
being done in cannection with thig case, at the time the OPInIon is isgyed
The syllnbus tonstitutes no part of the opinion of the Court byt has been
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Major Questions
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t thh o) riZe WEST VIRGINIA g1 Ar, v. E.\'VIRONMENTAL
1 PROTECTION A tENCY Er AL,
* Congress did not a

CERTIORARI TO THE UNITED STATES COURT oF APPEALS FOR

ge neration shiftin g THE DISTRICT OF CoLUMp1, CIRCUIT

No. 20-1530. Argued Fobrum‘)' 28, 2022—Decided June 30, 2099+

In 2015, the Em‘imnmenml Protection Agency (EPA) Promulgated the
Clean Power Plan ryle, which addressed carbon dioxide emissions
from existing cogl- and natural-gas-fired Power plants, For authority,
the Agency cited Section 111 of the Clean Ajy Act, which, although
known as the New Source Performance Standards Program, alsg gy,.
thorizes regulation of certain pollutants from existing sources under
Section 111(d). 42 U. S.C. §741 I(d). Prior to the Clean Power Plan,
EPA had used Section 17 1(d) only g handfu] of times since jts enact-
ment in 1970, Under that Provision, although the States set the actual
enforceable rules governing existing sources (such as power plants),
EPA determines the emissions limjt with which they will have to com-
ply. The Agency derives that limit by detormining the “best system of
emission reduction . . ., thgt has been adequately demonstmted." or the
BSER, for the kind of existing source at issue. §741 1(a)(1). The limit
then reflects the amount of pollution reduction “achievable through the
application of” that system. Ibid.

In the Clean Power Plan. EPA determined that the BSER for exist-
ing coal and natura] gas plants included three types of Mmeasures,

which the Agency called “building blocks.” 8¢ Fed. Reg. 64667. The
first building block was “heat rate Improvements” at coal-fired
plﬂms—cssontinll_\' Practices sych plants could undertake to birrm .. 1
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TIMELINE

Congressional Actions and Court Review of EPA Regulations

2005 2009 2015 2016 2019 2021 2022
SENATE HOUSE EPA US SUPREME COURT EPA DC CIRCUIT US SUPREME COURT
38-60 219-212 Final Clean Power Stay of Clean Power Plan  Final Clean Power Plan Jan 19 - Vacatur and June - WV v. EPA decision
Failed Passage of Plan for existing replacement - Affordable  remand of the repeal
Climate American utilities Clean Energy Rule of the Clean Power CONGRESS & PRESIDENT
Stewardship ~ Clean Energy Plan and the August - Passage and
Act 2005 and Security Affordable Clean Enactment of Inflation
Act of 2009 Energy Rule Reduction Act
SENATE US SUPREME COURT
No action October - Petitions

accepted for review
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WEST VIRGINIA VS. EPA (2015)

DC Circuit Court of Appeals Petition

for Review (2015)

U.S. Supreme Court Stay (2016)

(ORDER LIST: 577 u.s.)
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PETITION FOR REVIEW

Justice Kagan would deny the appTlication

TUESDAY, FEBRUARY 9, 2016

ORDER IN PENDING cAsg

and by him referred to the Court is granted. The Environmenta]
Protection Agency’s "Carbon Pollution Emission Guidelines for
Existing Stationary Sources: Electric Utility Generating Units,"

80 Fed. Reg. 64,662 (October 23, 2015)

i 15 Stayed pending
disposition of the applicants’

petitions for review in the United

States Court of Appeals for the District of Columbia Gircuit and

disposition of the applicants’ petition for a writ of certiorari,

if such writ is sought. If 3 writ of certiorari ijs sought and

the Court denies the Petition, this order shalj terminate

automatically, If the Court grants the petition for 3 writ of

certiorari, this order shall terminate when the Court enters jts

judgment .

Justice Ginsburg, Justice Breyer, Justice Sotomayor, and
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The EPA’s reliance on two
sentences in Section 111(d)

would transform nation’s
electric grid
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NMA - “TWO SENTENCES” IN 111(d)

Clean Air Act 111d - The Administrator shall prescribe regulations
which shall establish a procedure ... which each State shall submit to
the Administrator a plan which establishes standards of performance
for any existing source ... and provides for the implementation and
enforcement of such standards of performance.

Is the “Best System” unlimited discretion to reduce carbon-dioxide
emissions from power plants by changing the resources used to
generate electricity?
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REGULATION OF POWER PLANT EMISSIONS (2015)

* New Source Performance Standards (Clean Air Act 111b)
* Clean Power Plan (Clean Air Act 111d)
* Best System for Emission Reductions?
o Building Blocks:
- Heat Rate Improvements — New Efficiencies

- Generation Shifting




REGULATION OF POWER PLANT EMISSIONS (2019)

* Clean Power Plan (Clean Air Act 111d)
* Best System for Emission Reductions?

o Source Efficiency Improvements




USE OF CLEAN AIR ACT 111(d)

Obscure, never-used section of the law

Modest words

Vague terms

Subtle devices

Oblique or elliptical language

AND...

“The last place one would expect to find it is in the previously

little-used backwater of Section 111(d).”
M NMA
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THE SUPREME COURT IS CLEARLY LISTENINING...

“The rule (Clean Power Plan) was ‘not about pollution control’ so much as it was ‘an investment
opportunity’ for States, especially investments in renewables and clean energy.”

- Gina McCarthy, 2014

“This is a rule that actually regulates toxic pollution emissions from primarily
coal facilities, and we think we’re going to win because we did a great job on it...

...but even if we don’t, it was three years ago. Most of them are
already in compliance, investments have been made...”

- Gina McCarthy, 2015 regarding Michigan vs. EPA




CONGRESS IS LISTENING TOO...

“We have identified different |
options for responding depending
on what the Supreme Court tells us
the nature and contours of what our
authorities are.”

- Joe Goffman, 2022

HEARING oNn THE NOMINATION OF JOSEPH GOFFMAN TO BE ASSISTANT
ADMINISTRATOR FOR THE OFFICE oF AIR AND RADIATION AT THE
ENVIRONMENTAL PROTECTION AGENCY

Wednesday, May 25, 2022

United States Senate

Committee On Environment and Public Works

Washing:on, D.c.

The Committee, met, pursuant to notice, at 10:03 a.m. in
room 40s, Dirksen Senate Office Building, the Honorable Thomas
R. Carper [chairman of the committeg] bPresiding.
Present: Senators Carper, Capito, Cardin, ﬁhiteh:use,
Markey, Kelly, Padilla, Inhofe, Cramer, Lummis, Boozman,
Sullivan, Ernst.




INFLATION REDUCTION ACT

In new and existing progr.ams o
greenhouse gas is explicitly define
but struck provision on economy

wide carbon emissions

ERN2241¢ SDM S.L.C.
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A\('lllilliﬂfl'élf()l' of the En\'irmnn('nml Protection Ageney for
gene

fiscal year 2022, out of any money in the 'l'rcasm;\' not
otherwise appropriate, $25.()00.()()(). to remain availahle
until September 30, 2031, for grants and otlep activities
authorizeq under subsectiong (a) through (¢) of section
103 and seetion 105 of the Clean Air Aet (42 U.S.C.
403(a)~(c), 7403).

(2) OBHER A TIVITIES - addition to amounts oth-
erwise Lavailable, there g appropriated to the Adminis-
trator of the Environthental Protection Ageney for fisea]
Year 2022\ out of any Woney in the Treasury not otherwise
appropriated, $45,000,00(), to remain availahle until Sep-
tember 3(y 2031, to Carry put, with respect to greenhouge
gases dSections 111, 115, 165, 177, 202, 211, 213, and
231%f the Clean Al Aet (42 1 S ( L7411, 7415, 7475,
5071527, 7545, 7547 and 7571).

(h) GREENHOUSE GAS AND ZERO-FAITQoT sy &

l
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Purpose: In the nature of y4 substitute,

To provide for reconeiliation pursuant to title 11 of S, Clon.
Res. 14,

Referred to the Committee gp o _amd
ordered to he printed

Ordered to Jie oy the table and to be printed
AMENDMENT [y THE NATURE op 4 SUBSTITUTE intended
to he Proposed by _—
Viz:
1 Strike all after the enacting elause an insert the fol-

2 lowing:

L]

SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Inflation Reduetion
5 Act of 20297

6 TITLE I~COM]VHTTEE ON

7 FINANCE

8 Subtitle A—Deficit Reduction

9 SEC. 10001, AMENDMENT OF 198¢ CODE,

0 Except as otherwise expressly provided whenever jy,

LT this subtit]e an amendment oy repeal is expressed i terms

’ 12 of an amendmient to_ o repeal of o oo




“EVERY TOOL IN THE TOOL BOX”

“The decision does constrain what we do. But let me be clear. It doesn't take
us out of the game. We still will be able to regulate climate pollution....

And we're going to use all of the tools in our toolbox to do so.”
- EPA Administrator Michael Regan, 2022

"OMMITTEE ON
CE
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WHAT TOOLS MIGHT THOSE BE?

L1 HAPPENING NOW

e (Coal Ash Closure Decisions

* Particulate Matter National Ambient Air Quality Standards
reconsideration

* Interstate Transport Rule Proposal

LN

FUTURE ACTIONS
* Regional Haze SIPs / FIPs
 Effluent Limitation Guidelines Proposal

e CPP/ACE Replacement Rule
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Congresg nf Hye MWiten States
Rmnlﬁnghm. ¢ 2515

July 18, 2022

The Honorabte Michag 5. Regan
Administrator

U.S. Envirommentat Protection Agency
1200 Peansyivania Ave, Ny
Washington, DC 20460

Dear Administrator Regan,

We write in regard 10 e November 25, 2030, appiicarion Submitted by the Sebreo-Greep Power Station,
n o sate, o the U.S. Environmen(a Protection Agency (EPA) for gy extension allowed under the copf
combustion and residual ryle (COR. Rule) for surface impoundien compliance.

PUrlock Fower Plant Overall at ey . electric utilities acrass tho country haye
Susted allowable exiensions undor e ™ CCR Rule. A lack ofextensions EPA witl affect
35:000 megawatis ofetecricity gepe 0% 19 states. Additionally, wighou, extensions,
oo : in surface impoundments, meaning they
spend plaot operations unlesy e utility is able
i relabiliy assessment that i yet 1 e

Congress of the Hnited States
illnr-uingnm. ¢ 205)5

January 21, 2020

The Honorable Michac! Regan
Administrator

’:S. Environmental Protectjon Ageney
1200 Pennsylvania Avenue N.w.
Washington, D.C, 20004

Dear Administrator Rega

Last week, the U.S. Eavironmentat Protection Agency (EPA) announceq hag it will take
“Jamber of teps (0 address the disposg! of coal combustion residugls (C.CR, )- including making
determinations on requests for FTICHSIONS 10 EPA'S CCR surface impoundunea closure
deadlines.

EPA received 52 completed applications for an extension, Which included three requesis from
Amierican Electric Power (AEP) for the Mitchell, Amos, and Mountaineer Power plants in West
Virginia. We respectfully request tha You approve these three requests so that the <itizens of
West Virginia, their Communities, and famitjes can avoid the devastating €conomic impacts of
taking those plants offline or having them cloge prematuely,

The Mitchell, Amos, and Mouniaineer et plants are significant cconomic e
OFf West Virginia. Denying the extension requesis

Tipple effects throughou }
almost all of the coa) yseg
Teventies needed 1o fund

Anited States Senate
WASHINGTON, pe 20510
Taty 28 2072

The Honosuble Michag) § Regan
Administrator

2. Environmenta) Prosection Agency
1200 Pennsytvania Aye, yyy
Washington, DC 29460

Deas Adminisieator Regan

We wtite 10 express our concerms egarding Uhe Envitonmental progection Agency’s (PA) propsed
Federal tmplementaiion plan (11 mplementa “Good Naighnor pian (s UESPOLT of prgne

g Pliane with the 2015 azone Natjom: [Dient A Quatity Stamdarcy AQS}. Th
TP Seeks 10 include our e s the Cross State Air politian

© praposed

Rute (“transpor rue™) claiming,
that NOX emissions frop Wyoming and Utah contribyge 1 the formation of ground. leve) ozone, ang
Fesubing nonatiainment, in the Syary of Cotorado,

Under the proposed fip, fpa se<ks 10 require the instalatjon oL selective catalysic recerjon (g R)
7 coal-ired eloctrje g

108 Uits in Wyoming ang ) b5 2026. while ignoriny the Ny
Teductions alrsady yehieyeq hrough conpliance with the fip s Regional Haze progam. g 0 the
hikh €osCof setroitting an S Onlo an existing wnit (potenialry Sxceuding $300,000,000 per ey
Compliance with the proposed Fip wours iy €St 00 ratepayers. Not o oo,
Uilites in our states have afgeqcly sated undreds of millions of ol s install ontrols tor NO
nd other criteria pollugagts To require the installation of an 5 01 hose sane units woutd resy s i
stranded iavestment of those coprgls already instatjeg

tial)

i e et uifes are unge g pogr he significan ¢
i)

106 an SCR, the proposeq g1p would almos
(‘Jrurprcmmurc:m(mnvnz r reduction in coai-fir, £encration and threage, an elecri
rid alieady facing perijous shortages, I facy e g Retiabitity
Corposation (NER (et
SUmIMEr - ang ih;
concerned that 4
our states and o
NERC and regio)

We are

privalis hig

Congress of e Miited Statpg
Iuashiumun. AC apz15

July 8, 2022

The Honorable Michae! 5, Regan
Administrator

U-S. Environmental Protection Agency
1200 Pennsylvania Avenye, N1y
Washington, DC 20460

Dear Administrator Regan:

As members of the Texas Delegation, we are writing foday Ttegarding the Environmenal Protectiog
Agency’s (EPA) premature implementation of ¢ Feers) Implementation plan {FIP) as part of jtg
S b 2 .

We have serious concerns thay the dramatic emission reductios being imposed by EPA's Transporg

Rute FIP are o Warranted. Nationwide, dramatic reductions in emissions of nitrogen oxides NOx)
from power plants have resulted in significant environmental improvemens, This includes downwind
states, where the role of upwind transport of emissions from Power plants has
This diminishing role of UPWInd power plant emissions iy vell-dacumented in Texs ag fully
demonstrated by he TX Transport SIP that wag submitied on August 17, 291 ¢

e its waier, and fuel the
FIP is almost certain to result in reliability riskg

A

Y

Vicente Gonzalez
Member of Congress

FRANK PALLONE, 1R, NEw sgRsy
CHAIRMAN

CATHY McMORRIS RODGERS, WASHINGTON
RANKING MEMBER
ONE HUNDRED SEvenTeEnTH CONGRESS

Congress of the United Stageg

Bouse of Representatives
COMMITTEE ON ENERGY AND COMMERCE
2125 Ravsury Houst Orrice: Buioing
WasHINGTON, DC 20515-6115
sy (202] 225 257
Mtnorty (202335 304;

June 6, 2022

The Honorable Richard Glicl
Chairman

Federal Energy Regutaiory Commission
888 First Street, N
Washington, DC 20426

Dear Chairman Glick and Commissioners:

Last week the North Ameriean Elocirie Reliabilty Corporation (NERC) issued an alarming
sessment, raising concems aboug (he reliability of the bulk power systom for the upcoming
stmmer months, !

NERC reported that more than palf tre nation will be at elevated risk of power outages this
Gemner: Thisis bocause o insuffcient resourges o peovide power to peoples’ homes whe theie
demand for power peaks during extremme wealher conditions.

alarge

e for customers Hiving in
g from Wisconsin to Louisiana, where he
o3

mpact businesses in the o

Tnde 1 Sysiem Op
Lpaendent Svsem Opecay directly or indirectly rely

The EPA has a1 n Barrasso, M.D
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el oot ol Capito period, states angt ited States Senator { odeling Member of Congress Cathy McMomf]eROdgm
4 re Capil used by EPA 1o p | it Leader
Republican Leader Inaddition to supporting Shelloy Moa SenéﬁOT indicas that L yoming = Henry Cucllar Republican and Commerce
United States Senate provide the fef diversiry United States and Utah congip. 8 o e el g S s 3,];(3;,(),755 Member of Congress Haouse Energy
the region with reliable, g} provided by Epyy i Y b SRS 0 he dat colecyon g3 methodology National Ambient A Quliy Sypeye Committee
sev euwgr P:{lgh rzn}(d w‘lﬂan . used by the EPA (o JUstity any contribugion g nonatizginment i Coforado Manitoring and other FPA on Auguse 17, 2015)
‘Cannot afford i taj © three Wes|
Idthes Comer

PIM, which serves part of ¢ FIETRIES I crtical 1o our state’s economy,
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ire  135-day compliance perl

summer peak months on the Pi|

Member of Congress

datasess indicate conuripuyiony Colorada ozanc aze pejou ghe SCTECING thieshold for ERA, ang 802, €2, 87 Federal Register 20| clbaton o P55 e budes including oy
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Last Fall, the West Virginia Public Service Commission (WVPSC) 100k action 10 preserve these
three power plants and alfow AEP to take i v i

On June 2, the North Americqn § OPBAAS quoted m | i

Pashington Post! g5 saying, “We € ESE retitements [from coq) Plants] occur at 4 fagter pace Rep. Chris Stewart

than expected.” MISO chiop Sxecttive John Bear also commented o g 1013, “We are moving i thay FY23 — nterior 1
Amendment #3
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AMENDMENTTO NTERIOR AND ENWRQ\MENTAPPROPR(ATIONS BiLL

AMENDMENT To Mvision E op Rures
OFFEREDBY MR. STEWARTOF UTaH

| CommrTigg PRINT 11755
1 (NTERIOR AND ENVIRONMENT APPROPRIATIDNS
| Drvision)

OFFERED By MR. McKinrgy OF WEST ViRcinga

G \M«INMCKNLWACKJNLJT} XML

AMEVD‘VIENT TO DIVISI()N E of RULES Atthe end of the bill (before the short title), insert the fo”o\ving.
Commrreg PRINT 117.55
‘ | (INTERIOR & ENVIRONMENT APPR()PRIATJ()NS
DIVISION)

OFFERED BY Mgs, HiNson oF Fows

Sec.__. None of the funds made available by this or any other Act may be used by the
Administrator of the Environmenta| Protection Agency to write Orissue pursuant to
section | lO(zx)(Z)(l))(i)(I) of the Clean Air Act(@2Us.C. § 7410(3)(2)(D)(i)(1)) referred |

toas the “good neighbor provision™ or the “interstate transport provisjon™ of the Act,”

AMENDMENT TO Division &
OF RuLks Commrrigg PRINT 11755

Al the ond of division [ {(hefore (e short title), .
| OFFERED py MR. McRinLEy OF WEST VIRGINL 1

sert the ﬂ»lh\wm;:

AL the ong of division B (g the shorg title}; -
Al the end of division 1

¢ the short title), in-

L - Noue of the funds made avitilable by thig
serl the tblluwmxg:
sert the following:

2 Aut may be used by the Environmenty) Protection Ageney

1 S, - Noue of the funds e vaitable Ly i 3 o dny TEReSES 10 0ty for extensiong of time ty

| 1 None of the funds made availahle b tins 2 Aet may I»Tm(i for implemontation e ;nlmvm.\n‘zm:nn of | 4 comply with the reqUrements of paragraphs (1) g (2)

2 7 e s, batement, or oo pro- \ 3 the rute eutittod “Iaapiou At Salid Waste auage. ol etion 35710315 o e 10 e ol Bl Begny.
] 3 posed rale titled “Fooyy) Inmlementatioy Plan Addregs. 4 et wsten: Disposal of Conl Combustion Resitunis | 6 fions =-nrwuv-uinguon]wnﬂmsrionm»ivlu.ﬂ.ﬂ,

4 lng Regiomg Ozame Pranspor for the 2n15 Ozome Nor- | 5 From Blectrie Utitios; A Holisgie Approach 1o Closure
| 3 tiomal Sahieyy i Wuality Standgyg publistied by 41, 6 Par A Deadline Ty Initiate Clogues published by ghe

O Eviraumenty] Protection Ageuey i Federal Register | 7 Envivonmenta Protection Agoney in 11 Federal Rugigter
| 7 on April 6, 2022 (g7 Fed, Reg. 20036 of sery.)

8 on August 28, 2020 (85 Ped. Reg, 5 516) that resnlts

9 inthe elosire of 4 eoal-fired powey plant,




RELIABILITY

= {

North American Electric Reliability Corporation (NERC) Warns of Reliability Crisis

“There’s clear, objective, conclusive data indicating that the pace of our great transformation
is a bit out of sync with the underlying realities and the physics of the system.”

John Moura, Director of Reliability Assessment and Performance Analysis, NERC

FERC Examines Threat of Adverse Weather to Grid Reliability

“The problem is federal and state policies which, by mandate or subsidy, spur the development

of weather dependent generation resources at the expense of the dispatchable resources needed for
system stability and resource adequacy...That question of the weather’s effect on reliability is a subject
that doubtless merits study and planning, but misguided government policies are the root cause of the
alarming reliability issues facing the nation, not the weather.”

FERC Commissioner James Danly Concurrence - NMA Filed Comments on FERC Notices of Proposed
Rulemaking Regarding Threat of Adverse Weather to Grid Reliability

Regional Transmission Operators Warn of Grid Reliability

“Implementation of the [Federal Implementation Plan Addressing Regional Ozone Transport] Rule
has the potential to pose distinct reliability challenges that must be addressed.”

Joint Comments of the Electric Reliability Council of Texas, Midcontinent Independent System Operator, PJM Interconnected,
and the Southwest Power Pool in Docket No. EPA-HQ-0OAR-2021-0668, June 21, 2022

Northwest«/::,y:: " MISO EsdSo
4 ."‘7 z“:"]"""," . ?‘?’ : —— N I - -

NERC

NORTH AMERICAN ELECTRIC
RELIABILITY CORPORATION

—
£MISO

‘:)SPP Southwest
Power Pool
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