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SCOTUS WOTUS Decisions

• United States v. Riverside Bayview Homes Inc., 474 U.S. 121 (1985)(confirmed that 
“navigable water” applied to wetlands that were adjacent to navigable waters)

• Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 
U.S. 159 (2001)(isolated ponds serving as habitat for migratory birds were not 
navigable water)

• Rapanos v. United States, 547 U.S. 715 (2006)(4-1-4 Split)

o Justice Scalia’s plurality opinion focused on a "relatively permanent” test for 
determining federal jurisdiction (“[W]aters that are "relatively permanent, 
standing or continuously flowing" or on wetlands that are immediately 
adjacent to such waters.”) 

o Justice Kennedy’s partially concurring opinion focused on a “significant 
nexus” test for determining federal jurisdiction (“[Federal] jurisdiction over 
wetlands depends upon the existence of a significant nexus between the 
wetlands in question and navigable waters in the traditional sense.”)

• Sackett v. Env’t Protection Agency, 8 F.4th 1075 (9th Cir. 2021), certiorari granted 
Jan. 24, 2022 

o Whether the 9th Circuit’s use of Justice Kennedy’s “significant nexus” test was 
the proper test for determining whether wetlands are considered WOTUS.
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Oklahoma’s Comments to 
Obama EPA’s WOTUS Rule 

(2014 Public  Comment Period) 

• Emphasized States’ primary 
and essential role in 
protecting water quality 
and availability.

• Expressed concern with 
ambiguity and uncertainty 
in proposed rule.
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Oklahoma’s Comments to 
Trump EPA’s Navigable 
Waters Protection Rule 

(2017 Public  Comment  Period)

• States’ primary role in water resource 
management

o Sections 101 (b) and (g) provide that it is the policy of Congress to 
protect the rights of States in their effort to eliminate pollution 
and that States have the authority to allocate quantities of water 
within their boundaries, as well as underscoring that federal 
agencies shall cooperate with them when solutions are developed. 
See 33 U.S.C. §§ 1251(b), (g).

o Supreme Court's plurality opinion also specifically recognized 
“the CWA's stated 'policy of Congress to recognize, preserve, and 
protect the primary responsibilities and rights of the States to 
prevent, reduce, and eliminate pollution, [and] to plan the 
development and use of ... water resources." Rapanos, 547 U.S. at 
737.

• Need for certainty

• Adoption of Justice Scalia’s “Relatively 
Permanent” and “Continuous Surface 
Connection” approach

• Addition of specific exclusions (for example: 
agricultural exemptions, etc. .  .)

• Exemption of groundwater 
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Oklahoma’s Comments to 
Biden EPA’s WOTUS Rule 

( 2021  Fed eral  Con su l t a t i on  P eri od )

• Strongly supports an approach 
consistent with the Justice Scalia’s 
plurality opinion in Rapanos.

• Need to protect resource and provide 
certainty to the public, regulated 
entities, and regulators.

• Respect the States’ responsibility and 
right to protect waters within their 
boundaries.

• Consistent with the U.S. Constitution 
and Statutes, provide flexibility to do 
so in a manner that ensures public 
health, safety, and economic 
prosperity.

• Dispel false argument that the waters 
are not protected unless they are 
included within a Federal definition of 
WOTUS.
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WATERS OF THE STATE

• Vast majority of States, have “Waters of the State” definitions far 
more expansive than what could legally be contained in a 
Federal WOTUS definition. 

• In Oklahoma, our State statutes define “Waters of the State” to 
mean: 

“[A]ll streams, lakes, ponds, marshes, watercourses, 
waterways, wells, springs, irrigation systems, drainage 
systems, storm sewers and all other bodies or accumulations 
of water, surface and underground, natural or artificial, public 
or private, which are contained within, flow through, or 
border upon this state or any portion thereof, and shall 
include under all circumstances the waters of the United 
States which are contained within the boundaries of, flow 
through or border upon this state or any portion thereof.” 

See 27A O.S. § 1-1202(20); see also 82 O.S. § 1084.2(3).
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Sackett v. EPA

• SCOTUS Granted Cert.

• Whether the 9th Circuit’s 
use of Justice Kennedy’s 
“significant nexus” test 
was the proper test for 
determining whether 
wetlands are considered 
WOTUS.

• Oral argument was on 
October 3, 2022

• Decision expected June 
2023
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Oklahoma’s Comments to 
Biden EPA’s WOTUS Rule 

(2022 Public  Comment  Period)

• Requested that EPA Withdraw or Pause WOTUS 
Rulemaking pending outcome in Sackett v. EPA.

• Respect the States’ responsibility and right to 
protect waters within their boundaries.

• Need to protect resource and provide certainty to 
the public, regulated entities, and regulators.

• Strongly supports an approach consistent with the 
Justice Scalia’s plurality opinion. 

o “Interpreting WOTUS as covering ‘relatively 
permanent, standing or continuously flowing 
bodies of water’ that are connected to 
traditional navigable waters, as well as 
wetlands with a continuous surface 
connection to such water bodies.”

• Even if both tests were included as proposed, 
Justice Kennedy’s “significant nexus” test would 
essentially swallow Justice Scalia’s “relatively 
permanent” test, and greatly expands federal 
jurisdiction.

• Consistent with the U.S. Constitution and Statutes, 
provide States flexibility to do so in a manner that 
ensures public health, safety, and economic 
prosperity.

• Again, dispel false argument that the waters are 
not protected unless they are included within a 
Federal definition of WOTUS.
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DEQ’S PERSPECTIVE ON 
EPA’S 2023 WOTUS RULE

• EPA has purportedly incorporated both Justice Scalia’s “relatively permanent” 
test and Justice Kennedy’s “significant nexus” test for determining federal 
jurisdiction.

• From DEQ’s perspective, EPA should have focused on the “relatively 
permanent” test. 

• Practical effect of incorporating both Justice Kennedy’s “significant nexus” test 
and Justice Scalia’s “relatively permanent” test is that the narrower 
interpretation of Federal jurisdiction (Justice Scalia’s approach) is consumed by 
the broader interpretation (Justice Kennedy’s approach).

o Essentially negates the plurality’s stricter interpretation and extends the reach 
of Federal jurisdiction.

• EPA did not adequately respect States’ primary role in water resource
management.

o As EPA Administrator Regan stated in his comments as Secretary of the
North Carolina DEQ during the Trump EPA’s NWPR rulemaking process,
EPA should “allow states the flexibility to regulate the waters necessary to achieve
the goals of the Clean Water Act and in a manner that ensures the health, safety, and
economic prosperity of their citizens.”
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Oklahoma’s Response to EPA’s 
Final 2023 WOTUS Rule 

• On January 18, 2023, Final 
2023 WOTUS Rule was 
published in the Federal 
Register.  See 88 Fed. Reg. 
3004-3114 (Jan. 18, 2023).

• On February 21, 2023, West 
Virginia and 23 other States 
(including Oklahoma) filed a 
challenge to the rule in a 
Federal District Court in 
North Dakota.
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