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Overview of Bankruptcy Process 

1.  Filing of  Petition

– Bar date for claims is set

– Automatic stay goes into effect (police power except.)

– Ordinary course of business transactions (including 
most environmental remediation activities) - don’t 
require court approval

– Debtor-in- Possession (DIP) financing or sufficient 
cash on balance sheet needed to operate

– Official committee of unsecured creditors is formed



Overview of Bankruptcy Process 

1.  Filing of  Petition (continued)

– Recent amendments to Fed. Rules of Bankruptcy –
specific disclosures re environmental issues

 Exhibit C to voluntary petition – identify properties that pose 
a threat of imminent harm

 Statement of Financial Affairs (“SOFA”) - include information 
re sites that have received gov’t notice re liability/release 
and judicial/administrative proceedings



Overview of Bankruptcy Process

2. Exclusivity Period (initially 120 days after 
petition) – Debtor Determines Strategy/Formulates 
a Plan

3.  Plan of Reorganization/Disclosure Statement –
filed

4.  Confirmation of Plan/Effective Date



How Does the Automatic Stay Impact 
Environmental Enforcement Actions? 

 Cost Recovery Claims. 

– Courts have held cost recovery actions under the Comprehensive 
Environmental Response Compensation and Liability Act 
(“CERCLA”), 42 U.S.C. §§ 9601-9675, not to be within the scope 
of the automatic stay of Section 362(a) of the Bankruptcy Code.

– Actions for recovery of response costs under Section 107 of 
CERCLA have been found to be exercises of police and 
regulatory under the exception of Section 362(b)(4). Thus, a 
cost recovery claim can be pursued to judgment but can then 
only be enforced in the bankruptcy proceeding.



How Does the Automatic Stay Impact 
Environmental Enforcement Actions? 

 Injunctive Obligations. 

– The courts have held that notwithstanding that compliance will 
often cost money, if a traditional money judgment is not being 
sought, enforcement is not stayed.

– In deciding whether a Governmental Order is seeking a money 
judgment, courts consider whether: (1) the order is within the 
framework of what is traditionally considered a recovery of 
money damages for a sum certain; and (2) the order seeks 
performance of remedial acts to prevent potential future harm 
and obtain compliance with law. 



How Does the Automatic Stay Impact 
Environmental Enforcement Actions? 

 Actions For Penalties

– Actions for civil penalties for violation of 
environmental requirements have been held to fall 
within the police or regulatory power exception of 
Section 362(b)(4). Once a judgment is obtained, it 
can only be enforced in the bankruptcy, since Section 
362(b)(4) only allows enforcement of police and 
regulatory judgments that are not money judgments.



How Are Injunctive Obligations Dealt 
With in Bankruptcy? 

1. Obligation of Debtor-in-Possession to Comply with the Environmental Laws.

To the extent that a debtor engages in business while in bankruptcy, it 
must comply with all federal and state environmental laws regulating its 
operations. 

2. Are injunctive obligations considered “dischargeable claims” for bankruptcy 
purposes?

An equitable remedy is dischargeable only where breach gives rise to the 
Government seeking money instead of compliance. 



When Does a Bankruptcy Claim for 
Environmental Cleanup Costs “Arise” and 

Become a “Dischargeable Claim”?

1. When Environmental Claims Arise?

The majority view is that a CERCLA claim arises when 
the claimant can tie the bankrupt debtor to a known 
release that the claimant knows will lead to CERCLA 
response costs, and when the claimant has conducted 
tests with regard to the contamination problem. 

2. What about Debtor-Owned or operated sites?

3. Exceptions to Discharge – Lack of Notice.



Where Do Environmental Liabilities Fit 
in the Bankruptcy Priority Scheme? 

 Priority of Cost Recovery Claims:

– Injunctive Obligations

– Administrative Expense Claim

– Secured Claim

– Unsecured Claim

 Treatment of Owned Property in Bankruptcy

– 28 U.S.C. section 959(b) requires debtors to comply with nonbankruptcy law in 
operating and managing property of the estate. In addition, 11 U.S.C. section 
1129(a)(3) precludes the confirmation of a plan of reorganization, which deals 
with a Debtor’s property, in a manner that is “forbidden by law.” 



Litigation of Environmental 
Liabilities in Bankruptcy.

1. Claims Objection

2. Estimation




