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OWRB Regulatory  
Update: 2015-2016

o Federal Regulatory Activity 
 - WOTUS 
 - Other Federal Regulatory Activity 

o State Regulatory Activity 
 - Water for 2060  
 - Water Reuse  
 - Aquifer Storage and Recovery 
 - 2016 Legislative Update 

o State Judicial Activity Related to Oklahoma 
Water Law Regulation 
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WOTUS
▪ WOTUS Rule (renamed "Clean Water Rule: Definition of 

'Waters of the United States'") 

o Final Rule published in Federal Register on June 29, 2015 

▪ Judicial Challenges (multiple jurisdictions/parties):         

o Oct. 9, 2015, 6th Circuit issued nationwide stay of the Rule 

▪ Legislative Challenges (dual-track approach):         
o Funding – Various appropriation riders 
o Substantive - Federal Water Quality Protection Act (S. 1140) 
o Substantive - Joint Resolution (S.J. Res. 22) 
o Legislative efforts ongoing



Other Federal Regulatory Activity
o New WRDA Bill working through legislative process    

- Water Resources Development Act of 2016 (S. 
2848) 

- Current version is a $5 billion reauthorization 

o New EPA CWA enforcement initiative  

- “Keeping Industrial Pollutants Out of the Nation’s 
Waters (Fiscal Years 2017-19)”  

- Metal Manufacturing, Chemical Manufacturing, 
Food Processing, and Mining



State Regulatory Activity
▪ Water for 2060 
▪ Water Reuse 
▪ A q u i f e r S t o r a g e a n d 

Recovery 
▪ 2016 Legislative Update        
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Water for 2060



STATE REGULATORY ACTIVITY–WATER FOR 2060

▪ Water for 2060 Act (codified in 82 O.S. § 
1088.11 (2012)):   
o Goal - Consuming no more fresh 

water in year 2060 than was 
consumed statewide in 2012, while 
continuing to grow the population 
and economy of the State  

o Achieved by - Utilizing existing water 
supplies more efficiently; and 
expanding use of alternatives such as 
wastewater, brackish water, and 
other nonpotable supplies.
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Bold, Yet Attainable Goal



Final Report Submitted!



Aquifer Storage & Recover  
in Oklahoma

▪ Aquifer Storage and Recovery 
o Concept 
o Benefits 
o Water Quality 
o Water Rights 
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ASR Wichita Tour



Potential ASR Sites

ASR: 2012 Update of OCWP



S.B. 1219 -
o Addresses water rights issue 

o OWRB authority to issue permits for use of stored 
water 

o Requires approved Site-Specific Aquifer Storage 
and Recovery Plan 

o Recognizes that storage and recovery of water 
from an aquifer pursuant to an approved SSASRP 
is a beneficial use and not waste



S.B. 1219 (Cont.) -
o Protects domestic and permitted groundwater 

uses 

o Use of ASR water is in addition to domestic or 
permitted groundwater use provided in Oklahoma 
Groundwater Law 

o Limits permitted withdrawals to the amount of 
Applicant’s stored water that is accessible



S.B. 1219 (Cont.) -
o OWRB shall issue ASR permit if: 

1. OWRB approved the SSASRP; 

2. Applicant has legal access to water stored 
pursuant to SSASRP; 

3. Applicant stored or caused to be stored 
subject water pursuant to and in compliance 
with ODEQ water quality permit; and 

4. Stored water is available for use as described 
in the application. 



Water Reuse in Oklahoma

▪ S.B. 1187 (2014) 
▪ OAC 785:45 (2016) 
▪ ODEQ/OWRB Rulemaking 

(TBD)
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Basins with Greatest Potential to Offset 
Fresh Water Use with MQ Water

OCWP: Marginal Quality Water



Water Reuse: S.B. 1187
▪ S.B. 1187 (2014) - Authorizes ODEQ to consider and issue permits for point-

source discharges into sensitive public and private water supplies.  

o Important legislation for communities with long-term water plans that rely 
heavily on water reuse to augment their water supply.  

▪ S.B. 1187 specifically provides: 

[ODEQ] shall issue permits for point-source discharges into sensitive public and 
private water supplies, as defined by the rules of the [OWRB], where such 
discharges do not contain concentrations of pollutants greater than the existing 
concentrations of such pollutants in the receiving water body. The issuance of 
such permit by [ODEQ] shall not be considered a violation of the anti-degradation 
provisions of the State’s water quality standards.  

 



Water Reuse: OWRB Rules
▪ OAC 785:45 – Excerpts: 

o "'SWS-R' means waterbodies classified as sensitive public and 
private water supplies that may be augmented with reclaimed 
water for the purpose of indirect potable reuse.”OAC 
785:45-1-2. 

o “Waters designated ‘SWS-R’ are those waters of the state which 
constitute sensitive public and private water supplies that may 
be augmented with reclaimed municipal water for the purpose 
of indirect potable reuse (IPR).  SWS-R waterbodies are 
identified in Appendix A of this Chapter.  These are waters 
currently used as water supply reservoirs, that generally possess 
a watershed of less than approximately 100 square miles, or as 
otherwise designated by the Board.” OAC 785:45-5-25(d)(8)(A).



Water Reuse: OWRB Rules Approved

▪ OWRB Rules - Sensitive Water Supply-Reuse (“SWS-R”): 
o Creates a new antidegradation classification for SWS-R; 
o Not intended to reclassify any waterbody as SWS-R; 
o Requires a minimum level of effluent quality be achieved; 
o Protects all existing and designated beneficial uses; and 
o Requires nonimpairment of human health during record 

drought. 

▪ Promulgation Process –  
o NPR published in Oklahoma Register on Dec. 1, 2015. 
o Comment Period ended/Public Hearing held on Jan. 19, 2016. 
o Board approval of the rules on Feb. 16, 2016. 
o Declaration approving rules signed by Governor on June 9, 

2016.



Water Reuse:  Future Rulemaking

▪ ODEQ & OWRB to consider - 

o Categories for indirect and direct potable reuse; 
and 

o Associated effluent limitations/treatment 
requirements 

▪ Purpose - Provide an option allowing wastewater 
facilities to augment certain raw water supplies



2016 Legislative Update
o S.B. 16 

- Allows OWRB to meet 9 times per year (instead of 
monthly) 

o S.B. 1122 

- Requires OWRB, OCC, and ODEQ to encourage 
industrial use of water produced from Oil & Gas 
operations 

o S.B. 1219 

- Authorizes OWRB to issue ASR permits (for 
withdrawal of stored water) and to promulgate rules



2016 Legislative Update (Cont.)
o S.C.R. 33 

- Urges Federal Government to reform crop 
insurance requirements that require crops to be 
irrigated beyond point of failure in order to “prove 
out” insurance claim 

o H.B. 2446 

- Declares protection of beneficial uses of water to 
be a “compelling state interest” 

- S.Q. 777



State Judicial Update
▪ Oklahoma Farm Bureau Legal Found., et al.  v. OWRB, No. 

Civ-2013-2414 (Dist. Ct. Okla. Cnty. Oct. 7, 2015):  

o S.B. 288 (enacted in 2003 and codified in 82 O.S. §§ 1020.9A, 
1020.9B, and 1020.9(A)(1)(d)) 

- S.B. 288 prohibited OWRB from issuing groundwater permits 
which would reduce the “natural flow” of springs and streams 
emanating in whole or in part from “sensitive sole source 
groundwater basins.”  

- S.B. 288 is the only legislative recognition of a connection 
between groundwater and stream water in Oklahoma's system 
for administration of rights to the use of groundwater. 



State Judicial Update (Cont.)
▪ Oklahoma Farm Bureau Legal Found., et al.  v. OWRB:  

o Arbuckle Simpson Maximum Annual Yield Determination  -  Final 
Order ("MAY Order")  

o OWRB implementation of S.B. 288 through the MAY Order, which 
established the maximum amount of groundwater to be withdrawn 
annually under permits from the Arbuckle-Simpson groundwater 
basin. 

o Where temporary permits had previously authorized the 
withdrawal of up to 2 acre-feet per acre of land overlying the 
aquifer (82 O.S. § 1020.11(B)(2)), OWRB’s MAY Order limited that 
amount to 0.2 acre-feet per acre. 



▪ Oklahoma Farm Bureau Legal Found., et al.  v. OWRB:  
o District Court Decision 

- Challenges to the MAY Order included, among other things, that 
the resulting restriction on the use of groundwater (a private 
property right in Oklahoma (60 O.S. § 60)), was a “taking” of 
private property that required compensation under the 
Oklahoma and U.S. Constitutions. 

- District Court disagreed and affirmed OWRB's MAY Order. 
o District Court Decision appealed  

- Status   
- Regular groundwater permits issued 

State Judicial Update (Cont.)



▪ Sharp Drilling Co. v. OWRB, No. CS-2015-5468 (Dist. Ct. Okla. Cnty. 
Oct. 29, 2015): 

o A water well drilling company challenged an administrative rule 
defining “fresh water” in the context of groundwater as water 
containing < 5000 parts per million ("ppm") total dissolved solids 
("TDS"). 

o Drilling company challenged the rule after OWRB directed it to 
abandon and plug a newly-drilled drinking water well which tested 
> 8000 ppm TDS.  

o Drilling company argued that fresh groundwater was defined 
elsewhere in OWRB’s Groundwater Quality Standards, as water 
containing < 10,000 ppm TDS.

State Judicial Update (Cont.)



State Judicial Update (Cont.)
▪ Sharp Drilling Co. v. OWRB, No. CS-2015-5468:  

o OWRB argued that its authority to regulate commercial drilling of 
groundwater wells was derived from Oklahoma Groundwater Law 
(statute), which also defines fresh groundwater as that water 
containing < 5000 ppm TDS.   

o OWRB further argued that the regulations cited by the drilling 
company were intended to govern different commercial activities, 
such as oil and gas drilling and power plant operation, and did not 
permit groundwater with > 5000 ppm TDS to be used as drinking 
water.   

o OWRB's interpretation upheld by District Court.  



▪ Taylor v. OWRB, 2015 OK CIV APP 99: 

o OWRB rules require each dam regulated by the 
agency to be assigned a hazard classification of 
“low,” “significant,” or “high” based on the potential 
for loss of life downstream if the dam should fail.   

o “High” hazard classified dams are required to meet 
more stringent construction standards and to meet 
other enhanced safety requirements.  
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State Judicial Update (Cont.)
▪ Taylor v. OWRB, 2015 OK CIV APP 99: 

o In 2009, the Sequoyah County Conservation District filed a 
condemnation action seeking a permanent easement from adjacent 
landowners for the purpose of performing modifications and repairs 
required to in order for the dam to meet safety specifications for “high 
hazard” dams under OWRB rules.   

o Landowners (not owning the dam) contested the condemnation suit in 
Sequoyah County District Court, and also filed an Administrative 
Petition with the OWRB seeking to have the dam reclassified from 
“high hazard” to “significant” or “low hazard.”   

o Because of the matter pending in the Sequoyah County District Court, 
OWRB did not to rule on the Petition.   

o Landowners appealed OWRB’s decision to hold the Petition in abeyance 
to the District Court.



▪ Taylor v. OWRB, 2015 OK CIV APP 99: 

o District Court overturned OWRB’s decision and found that dam was not 
properly designated as “high hazard.” 

o District Court's decision was appealed to the Oklahoma Court of Civil 
Appeals.   

o Oklahoma Court of Civil Appeals held that the District Court’s decision was 
erroneous.   

o Court of Civil Appeals stated that even though the District Court has 
jurisdiction and authority to review OWRB’s decisions, OWRB has statutory 
jurisdiction and expertise to make “necessary first-instance findings” 
regarding the proper hazard classification of the dam.   

o Remanded the matter to OWRB to make such findings and rule on the 
landowners request to re-classify dam.
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